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*The traditional method In the US For Obtaining 
Public Improvements has been through the use of
public funds to administrate and procure 
construction improvements through the design bid 
build process

* In the last three to five years in recognition of 
limited public budgets and funds there has been 
increasing interest in government to leverage 
private participation to increase the governments 
ability to deliver public improvements
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*Transportation

*Water - Waste Water

*Broadband

*Utility

*Facility
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*

*Taking over the operation and maintenance of 
existing government facilities (privatization)

*Renovation of existing facilities

*Improvement

*Design Build

*Design Build Operate Maintain

*Design Build Finance
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*

*To Provide Authority To Governmental Entity to 
grant concession

*To Provide Authority To Governmental Entity to 
use alternative project delivery methods
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*

*Design Build

*Funding Agreement

*Financing Agreement

*Operation and Maintenance Agreement
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*

*Private Financing

*Federal Grants

*State 

*Local Government 
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*

*Availability Payments

*Lease

*Revenue Generated from Improvement

*Transportation 
*Uncertainty relative to projections

*Water/Waste Water
*Broadband 
*Facilities
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*

*Transportation

*Transportation Infrastructure Finance 
and Innovation Act (“TIFIA”)
*Provides Federal credit assistance in 
the form of direct loans, loan 
guarantees, and standby lines of credit 
to finance surface transportation 
projects of national and regional 
significance.
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*

* Water 
* Water Infrastructure Finance and Innovation Act (WIFIA)
* a federal credit program administered by EPA for eligible 

water and wastewater infrastructure projects.
* $20 million: Minimum project size for large communities.
* $5 million: Minimum project size for small communities 

(population of 25,000 or less).
* 49%: Maximum portion of eligible project costs that WIFIA can 

fund.
* Total federal assistance may not exceed 80% of a project’s 

eligible costs.
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*

*Build America Bureau Public-Private 
Partnerships Office

*The Build America Bureau encourages the 
consideration of public-private partnerships (P3s) 
in the development of transportation 
improvements. Early involvement of the private 
sector can bring creativity, efficiency, and capital 
to address complex transportation problems 
facing State and local governments.
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*

*Depending upon how the improvements of 
a P3 are funded state or federal loans or 
grants can be attached to various 
requirements, including:

*Davis Bacon or State prevailing wage

*Buy American

*Public Ownership of improvements

*Audit requirements

*Procurement requirements
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*

*Existing methods of procurement and financing 
of transportation facilities by transportation 
agencies impose limitations on the methods by 
which transportation facilities may be 
developed and operated within the State. 

*630 ILCS 5/5(b)
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*

*Authorizing transportation agencies to enter 
into public-private partnerships, whereby 
private entities may develop, operate, and 
finance transportation facilities, has the 
potential to promote the development of 
transportation facilities in the State as well as 
investment in the State.

*630 ILCS 5/5(c)

15



*

*It is the intent of this Act to promote public-
private partnerships for transportation by 
authorizing transportation agencies to enter 
into public-private agreements related to the 
development, operation, and financing of 
transportation facilities. 

*630 ILCS 5/5(d)
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*

* "Approved proposer" means the private entity whose 
proposal is the approved proposal. "Authority" 
means the Illinois State Toll Highway Authority. 
"Contractor" means a private entity that has 
entered into a public-private agreement with the 
transportation agency to provide services to or on 
behalf of the transportation agency. "Department" 
means the Illinois Department of Transportation.

*630 ILCS 5/10
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*

*"Design-build agreement" means the agreement 
between the selected private entity and the 
transportation agency under which the 
selected private entity agrees to furnish 
design, construction, and related services for a 
transportation facility under this Act. 

*630 ILCS 5/10
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*

*"Develop" or “development" means to do one or 
more of the following: plan, design, develop, 
lease, acquire, install, construct, reconstruct, 
rehabilitate, extend, or expand. 

*630 ILCS 5/10
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*

*"Maintain" or "maintenance" includes ordinary 
maintenance, repair, rehabilitation, capital 
maintenance, maintenance replacement, and 
any other categories of maintenance that may 
be designated by the transportation agency

*630 ILCS 5/10
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*

*"Operate" or "operation" means to do one or 
more of the following: maintain, improve, 
equip, modify, or otherwise operate.

*630 ILCS 5/10
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*

* "Private entity" means any combination of one or more 
individuals, corporations, general partnerships, limited 
liability companies, limited partnerships, joint ventures, 
business trusts, nonprofit entities, or other business entities 
that are parties to a proposal for a transportation project or 
an agreement related to a transportation project. A public 
agency may provide services to a contractor as a 
subcontractor or subconsultant without affecting the private 
status of the private entity and the ability to enter into a 
public-private agreement. A transportation agency is not a 
private entity.

* 630 ILCS 5/10
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*

*"Public-private agreement" means the public-
private agreement between the contractor and 
the transportation agency relating to one or 
more of the development, financing, or 
operation of a transportation project that is 
entered into under this Act.

*630 ILCS 5/10
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*

* "Revenues" means all revenues, including any combination of: 
income; earnings and interest; user fees; lease payments; 
allocations; federal, State, and local appropriations, grants, 
loans, lines of credit, and credit guarantees; bond proceeds; 
equity investments; service payments; or other receipts; 
arising out of or in connection with a transportation project, 
including the development, financing, and operation of a 
transportation project. The term includes money received as 
grants, loans, lines of credit, credit guarantees, or otherwise 
in aid of a transportation project from the federal 
government, the State, a unit of local government, or any 
agency or instrumentality of the federal government, the 
State, or a unit of local government.

* 630 ILCS 5/10
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*

*(a) Each transportation agency may 
exercise the powers granted by this Act to 
do some or all to develop, finance, and 
operate any part of one or more 
transportation projects through public-
private agreements with one or more 
private entities, . . .

*630 ILCS 5/15(a)
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*

*The Authority shall not enter into a public-private 
agreement involving a lease or other transfer of any 
toll highway, or portions thereof, under the 
Authority's jurisdiction which were open to 
vehicular traffic on the effective date of this Act. .

*630 ILCS 5/15(b)
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*

* A contractor has: 
* (1) all powers allowed by law generally to a private 

entity having the same form of organization as the 
contractor; and 

* (2) the power to develop, finance, and operate the 
transportation facility and to impose user fees in 
connection with the use of the transportation facility, 
subject to the terms of the public-private agreement. 

*No tolls or user fees may be imposed by the contractor 
except as set forth in a public-private agreement.

*630 ILCS 5/15(c)
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*

*Prior to the issuance of any request for 
qualifications or request for proposals with 
respect to any potential project undertaken by 
the Department or the Authority pursuant to 
Section 20 of this Act, the commencement of a 
procurement process for that particular 
potential project shall be authorized by joint 
resolution of the General Assembly.

*630 ILCS 5/15(d)
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*

*P3 Delivery Decision

*Agency

*Unsolicited Proposal
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*

*Ability to attract private financing

*Project Complexity – Performance Requirement 
versus regulation

*Private financing would fulfill a critical 
financial need

*Project can benefit from risk transfer to 
private sector

*Benefit from innovation
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*

*The transportation agency shall use (i) a 
competitive sealed bidding process, (ii) a 
competitive sealed proposal process, or (iii) a 
design-build procurement process in 
accordance with Section 25 of this Act. . 

*630 ILCS 5/20(a)
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*

* If a transportation project will require the 
performance of design work, the transportation 
agency shall use the shortlist selection process 
set forth in subsection (g) of this Section to 
evaluate and shortlist private entities based on 
qualifications, including but not limited to 
design qualifications.

*630 ILCS 5/20(b)
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*

* A request for qualifications, request for proposals, or public-private 
agreement awarded to a contractor for a transportation project shall 
require that any subsequent need for architectural, engineering, or 
land surveying services which arises after the submittal of the 
request for qualifications or request for proposals or the awarding of 
the public-private agreement shall be procured by the contractor 
using a qualifications-based selection process consisting of: (1) the 
publication of notice of availability of services; (2) a statement of 
desired qualifications; (3) an evaluation based on the desired 
qualifications; (4) the development of a shortlist ranking the firms in 
order of qualifications; and (5) negotiations with the ranked firms for 
a fair and reasonable fee. Compliance with the Architectural, 
Engineering, and Land Surveying Qualifications Based Selection Act 
shall be deemed prima facie compliance with this subsection

* 630 ILCS 5/20
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*

* The transportation agency shall establish a process to 
shortlist potential private entities. The transportation agency 
shall: (i) provide a public notice of the shortlisting process 
for such period as deemed appropriate by the agency; (ii) set 
forth requirements and evaluation criteria in a request for 
qualifications; (iii) develop a shortlist by determining which 
private entities that have submitted statements of 
qualification, if any, meet the minimum requirements and 
best satisfy the evaluation criteria set forth in the request 
for qualifications; and (iv) allow only those entities, or 
groups of entities such as unincorporated joint ventures, that 
have been shortlisted to submit proposals or bids. . . .

* 630 ILCS 5/20(g)
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*

*. . . the transportation agency shall make publicly 
available on its website information regarding firms 
that are prequalified by the transportation agency 
pursuant to Section 20 of the Architectural, 
Engineering, and Land Surveying Qualifications 
Based Selection Act to provide architectural, 
engineering, and land surveying services. The 
transportation agencies shall require private 
entities to use firms prequalified under this Act to 
provide architectural, engineering, and land 
surveying services. . .

*630 ILCS 5/20
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*

* (i) Competitive sealed proposal requirements: (1) When the 
transportation agency determines in writing that the use of 
competitive sealed bidding or design-build procurement is either not 
practicable or not advantageous to the State, a contract may be 
entered into by competitive sealed proposals. . . .

* (7) Awards shall be made to the responsible offeror whose proposal is 
determined in writing to be the most advantageous to the State, 
taking into consideration price and the evaluation factors set forth in 
the request for proposals. The contract file shall contain the basis on 
which the award is made.

* 630 ILCS 5/20
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*

* (2) The request for qualifications shall be prepared for each project 
and must contain, without limitation, the following information: (i) 
the name of the transportation agency; (ii) a preliminary schedule 
for the completion of the contract; (iii) the proposed budget for the 
project and the source of funds, to the extent not already reflected 
in the Department's Multi-Year Highway Improvement Program; (iv) 
the shortlisting process . . .; (v) a summary of anticipated material 
requirements of the contract, including but not limited to, the 
proposed terms and conditions, required performance and payment 
bonds, insurance, and the utilization goals established by the 
transportation agency for minority and women business enterprises 
and compliance with Section 2-105 of the Illinois Human Rights Act; 
and (vi) the anticipated number of entities that will be shortlisted for 
the request for proposals phase.

* 630 ILCS 5/25

37



*

*The transportation agency shall develop, with the 
assistance of a licensed design professional, the 
request for qualifications and the request for 
proposals, which shall include scope and performance 
criteria. The scope and performance criteria must be 
in sufficient detail and contain adequate information 
to reasonably apprise the private entities of the 
transportation agency's overall programmatic needs 
and goals, including criteria and preliminary design 
plans, general budget parameters, schedule, and 
delivery requirements.

*630 ILCS 5/25(c)(1)
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*

*Each request for qualifications and request for 
proposals shall also include a description of the 
level of design to be provided in the proposals. This 
description must include the scope and type of 
renderings, drawings, and specifications that, at a 
minimum, will be required by the transportation 
agency to be produced by the private entities.

*630 ILCS 5/25(2)
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*

*The scope and performance criteria shall be 
prepared by a design professional who is an 
employee of the transportation agency, or the 
transportation agency may contract with an 
independent design professional selected under the 
Architectural, Engineering, and Land Surveying 
Qualifications Based Selection Act to provide these 
services.

*630 ILCS 5/25(3)
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*

*The design professional that prepares the 
scope and performance criteria is prohibited 
from participating in any private entity 
proposal for the project.

*630 ILCS 5/25(4)
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*

*The transportation agency must use a two phase 
procedure for the selection of the successful design-
build entity. The request for qualifications phase 
will evaluate and shortlist the private entities based 
on qualifications, and the request for proposals will 
evaluate the technical and cost proposals. 

*630 ILCS 5/25 (d)(1) 
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*

*The transportation agency shall include the 
following criteria in every request for proposals 
phase cost evaluation: the total project cost and 
the time of completion. The transportation agency 
may include any additional relevant technical 
evaluation factors it deems necessary for proper 
selection. The guaranteed maximum project cost 
criteria weighing factor shall not exceed 30%.

*630 ILCS 5/25
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*

* The public-private agreement may, as determined 
appropriate by the transportation agency for the particular 
transportation project, provide for some or all of the 
following: (1) Development, financing, and operation of the 
transportation project under terms set forth in the public-
private agreement, in any form as deemed appropriate by 
the transportation agency, including, but not limited to, a 
long-term concession and lease, a design-bid-build 
agreement, a design-build agreement, a design-build-
maintain agreement, a design-build-finance agreement, a 
design-build-operate-maintain agreement and a design-build-
finance-operate-maintain agreement

* 630 ILCS 5/35(b)
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*

* Compensation or payments to the contractor. Compensation or payments may 
include any or a combination of the following: (A) a base fee and additional fee 
for project savings as the design-builder of a construction project; (B) a 
development fee, payable on a lump-sum basis, progress payment basis, time 
and materials basis, or another basis deemed appropriate by the transportation 
agency; (C) an operations fee, payable on a lump-sum basis, time and material 
basis, periodic basis, or another basis deemed appropriate by the transportation 
agency; (D) some or all of the revenues, if any, arising out of operation of the 
transportation project; (E) a maximum rate of return on investment or return on 
equity or a combination of the two; (F) in-kind services, materials, property, 
equipment, or other items; (G) compensation in the event of any termination; 
(H) availability payments or similar arrangements whereby payments are made 
to the contractor pursuant to the terms set forth in the public-private 
agreement or related agreements; or (I) other compensation set forth in the 
public-private agreement or otherwise deemed appropriate by the 
transportation agency. 

* 630 ILCS 5/35

45



*

* The transportation agency may take any action to obtain 
federal, State, or local assistance for a transportation 
project that serves the public purpose of this Act and may 
enter into any contracts required to receive the federal 
assistance. The transportation agency may determine that it 
serves the public purpose of this Act for all or any portion of 
the costs of a transportation project to be paid, directly or 
indirectly, from the proceeds of a grant or loan, line of 
credit, or loan guarantee made by a local, State, or federal 
government or any agency or instrumentality of a local, 
State, or federal government. Such assistance may include, 
but not be limited to, federal credit assistance pursuant to 
the Transportation Infrastructure Finance and Innovation Act 
(TIFIA).

* 630 ILCS 5/45 Effective July 27, 2012
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*

* (e) For the purpose of financing a transportation project, the 
contractor and the transportation agency may do the 
following: 

* (1) propose to use any and all revenues that may be available 
to them; 

* (2) enter into grant agreements; 
* (3) access any other funds available to the transportation 

agency; and 
* (4) accept grants from the transportation agency or other 

public or private agency or entity. 

* 630 ILCS 5/45 Effective July 27, 2012
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Questions:

Justin Weisberg – jweisberg@rsplaw.com


